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Abstract: While marriage is an Islamic law and essentially a necessity, there are contradictions
between the term and the application of marriage in society. One of them is nikah 'urfi, which is
seen as invalid based on the rules of a country but is valid in the view of sharia. This article aims to
reveal Muhammad 'Ali Jum'ah's thoughts on nikah "urfi, furthermore the relevance of nikah "urfi in
the modern era. This article uses a descriptive qualitative approach and literature type by
examining writings to solve a problem in a critical and in-depth manner. The approach in this
article is to examine the thoughts of Muhammad 'Ali Jum'ah. The results of writing the article found
that nikah'urfi is a marriage that fulfills all the pillars and conditions, but is not recorded at the
marriage registration institution. Nikah 'urfi is a marriage with complete terms and conditions, this
marriage is valid and has been legalized by the Fatwa Institute of Dar al-Ifta’ Egypt, through the
Fatwa of Mufti Diyar of the Arab Republic of Egypt Muhammad 'Ali Jum'ah. This fatwa was issued
due to the prevalence of 'urfi marriage and the high cost of marriage. Contemporary scholars differ
in opinion, with some legalizing and others forbidding it in light of current conditions.
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Abstrak: Nikah adalah merupakan syariat Islam dan pada dasarnya adalah suatu kemestian,
namun terjadi kontradiktif antara istilah dan aplikasi pernikahan di tengah masyarakat. Satu di
antaranya adalah nikah ‘urfi yang di pandang tidak sah berdasarkan aturan suatu negara namun
sah dalam pandangan syariat. Artikel ini bertujuan untuk mengungkap pemikiran Muhammad ‘Ali
Jum‘ah tentang nikah ‘urfi, lebih lanjut relevansinya nikah ‘“urfi di era modern. Artikel ini
menggunakan pendekatan deskriptif kualitatif dan jenis kepustakaan dengan menelaah tulisan-
tulisan untuk memecahkan suatu masalah dengan cara kritis dan mendalam. Pendekatan dalam
artikel ini adalah menelaah pemikiran tokoh Muhammad ‘Ali Jum‘ah. Hasil penulisan artikel
ditemukan bahwa nikahurfi adalah nikah yang terpenuhi semua rukun dan syarat, namun tidak
tercatat di lembaga pencatatan nikah. Nikah wurfi merupakan nikah yang lengkap syarat dan
rukunnya, nikah ini sah dan telah dilegalisasi oleh Lembaga Fatwa Dar al-Ifta’ Mesir, melalui Fatwa
Mufti Diyar Republik Arab Mesir Muhammad ‘Ali Jum’ah. Fatwa ini diterbitkan karena maraknya
nikah ‘urfi dan mahalnya biaya pernikahan. Ulama kontemporer berbeda pendapat, sebagian
menghalalkan dan sebagian lagi mengharamkan dengan melihat kondisi yang berkembang saat ini.
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A. Introduction

Law Number 1 of 1974 concerning Marriage, as stated in Article 2 states: "Every
marriage is recorded according to the applicable legislation". Basically, the validity
of a marriage is considered valid according to religious law and the beliefs of its
adherents. Of course, this includes marriages that are declared valid according to
[slamic law, if they are in accordance with the applicable provisions in Islamic law
itself. Meanwhile, marriages that are carried out outside the supervision of the
Office of Religious Affairs or the Marriage Registrar Supervisory Officer (P3N),
although valid under Islamic law, are considered to have no legal force according
to articles 5 and 6 of the Compilation of Islamic Law (KHI).

This explains that a marriage has fulfilled the conditions and pillars of marriage,
if the marriage is carried out according to the religion and beliefs of the
community, but does not have legal force if it is not proven by a marriage
certificate. This will have a negative impact and can harm one party from a married
couple who have entered into marriage. There are various terms circulating in the
community regarding the term or name of a marriage that is carried out by not
being registered with the Office of Religious Affairs or the Marriage Registrar
Supervisory Officer (P3N). Some are referred to as nikah siri, nikah under the
hand, lari nikah and nikah 'urfi. This last term is a term used in several Arab
countries such as Egypt and so on. It does not rule out the possibility that other
terms also exist according to the customs and beliefs of a country or region.

The problem is that there is often a debate among ordinary people about the
position of nikah 'urfi in Islam, whether this marriage is valid according to Islamic
views or not. This is due to differences in the scholars' understanding of the nash
that is used as evidence. For this reason, in this paper the author tries to explain
some definitions and views of contemporary scholars about marriage 'urfi.

There are several definitions of nikah 'urfi, including: a. Nikah "urfi is a marriage
that fulfills the conditions and pillars and is used for an unrecorded marriage
contract; (Kamal Saleh al-Bana, 2005, p. 6) b. Nikah 'urfi is a contract that takes
place between a man and a woman, the conditions and pillars of marriage are
fulfilled, and there are no impediments to marriage. This marriage is not
documented, and does not have a marriage certificate;(Mani’, n.d., p. 56) c. Nikah
'urfi is a marriage that is not registered but fulfills the pillars and conditions of
marriage, because the marriage contract and registration are two different
things;(Jum‘ah, 2005, p. 325.) d. Nikah 'urfi is an unrecorded marriage, a marriage
contract that is written on plain paper and is between the husband and wife
only;(Imran, 2001, p. 17) e. Nikah 'urfi is a marriage that is not recorded, and is a
description of an agreement between a man and a woman or a young man and a
young woman who are still students, which takes place without the knowledge of
the family and community, by writing on a sheet of paper the agreement or
without writing anything, then hiring two witnesses, and then the two live
together.

This marriage is called nikah 'urfi (customary marriage) because it is a custom
and habit that has existed in the Muslim community since the time of the Prophet
and the noble Companions, where there was no need to record the marriage
contract without any contradiction from time to time..(Azmi, n.d., p. 11) Ibn
Taymiyyah said: "There is no need for a wali hakim to give a woman in marriage,
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according to the consensus of the scholars”.(Taimiyah, n.d., p. 34) With regard to
recording, this is not the case with contracts, because the scholars, when they
defined contracts, did not include recording in them, and neither did contemporary
scholars. Abdul Halim stated that marriage is a contract of mutual consent, and it is
not a contract that is a problem that requires recording, because it is not required
in sharee'ah, and the law does not require anything other than witnesses.
Recording is only required when hearing a claim of annulment. (Asy-Syarif, n.d., p.
20)

There are several research results that are relevant to the study of this article,
including research by Huzaini,(Huzaini, 2020) This research examines that it is
called nikah 'urfi, because this marriage is a custom and habit that has been
running in the Muslim community since the time of the Prophet SAW, where they
do not need to record their marriage contract without any problems in their
hearts. Another research by Khoirul Abror,(Abror, 2019) Abror's research explains
that unregistered marriages are legal as long as they fulfill the conditions and
pillars as in Islamic law. Furthermore, in the development of contemporary figh
thinking, there is no need for legal dualism or dichotomy between the state and
religion in terms of marriage law, everything is united in the new Indonesian figh.
Further research by Arisman,(Arisman, 2021) This research concludes the opinion
of classical scholars and MUI fatwa that the law of underhand marriage or nikah
sirri or nikah 'urfi which fulfills the terms and conditions is valid according to
I[slamic law. The difference in attitude between Middle Eastern Ulama in Egypt and
Jordan represented by Sheikh Mahmud Shalthut, Yusuf al-Qaradawi, Sheikh Ali
Thanthawi, Abdul Fattah Amru and Ali Harawi with MUI as a representative of
religious attitudes in Indonesia, is motivated by various sociological factors in each
country. From the research as above, the research is more on the legal status of
'urfi marriage which is analyzed in Islamic law and Indonesian law. While the
difference or reserach GAP of this article is to analyze Muhammad 'Ali Jum'ah's
thoughts on nikah 'urfi, then want to see the extent of the relevance of nikah "urfi in
today's modern era.

B. Metode

This article uses a descriptive qualitative approach and literature type by
examining writings to solve a problem in a critical and in-depth manner. The
approach in this article is to examine the thoughts of Muhammad 'Ali Jum'ah,
which aims to explore Muhammad 'Ali Jum'ah's thoughts related to 'urfi marriage,
then analyzed by looking at the relevance of 'urfi marriage in the modern era, the
approach used wants to review in terms of the legal basis of Muhammad 'Ali
Jum'ah's thoughts, his history and his arguments related to 'urfi marriage.

C. Discussion
Conception of 'Urfi Marriage

Zawaj 'Urfi or Zawag 'Urf according to Egyptian dialect, which is a marriage that
fulfills the conditions of marriage but is not officially recorded by government
officials who handle marriages. Etymolgically al-'urfu is connected to al-'Urf, in
Arabic it means al-'llm (knowing). In terminology 'Urf has different meanings
according to several scholars. Abdul Wahab Khalaf: 'Urf is something that has been
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recognized and practiced by the community in the habit of both words, deeds and
passive forms of action (leaving).(Khalaf, 1998, p. 99)

Wahbah al-Zuhaili: 'Urf is anything that people have become accustomed to
from any action that is common among them or words whose absoluteness they
know have a specific meaning that is not applicable in grammar and does not cause
misunderstanding.(Al-Zuhaili, 1999, p. 97.) Muhammad Abu Zuhrah, (Zuhrah,
1998, p. 81) is something that has become a habit of the community in terms of
muamalah and is sustainable in all their activities. Abdul Aziz al-Khayyat: 'Urf is
something that people know well, is accepted by common sense, is in accordance
with good habits, and does not contradict the Shari'ah. Abdul Aziz Khayyat (al-
Khayat, 1970, p. 24) adding that 'urf is a custom that applies in the life of the
community; d. Muhammad al-Ruki, (al-Ruki, 1998, p. 217) It is something that
people know and are accustomed to, whether it relates to words or deeds, so that it
becomes common and customary; according to the Law, it is divided into two: 1).
'Urf is a previous and continuing custom, but it does not violate basic manners and
sources; 2). 'Urf is something that is established by the community and must be
respected.

Looking at some of the definitions above, the majority of scholars say that this
marriage is in accordance with sharia because the contract occurs in accordance
with the applicable pillars and conditions. Basically, there is no significant
difference between legal marriage and nikah 'urfi. The difference is only between
official and unofficial, because 'urfi marriage is valid in the view of Islam due to the
fulfillment of all the requirements of marriage such as ijab qabul, dowry, guardian
and witnesses, it's just that it is not considered official by the government because
it has not been registered with the local marriage registrar so it is easy to be sued.

Abdul Fattah Amr, (Baqi, p. 199) He said: "An 'urfi marriage is easy to forge and
challenge, unlike a legal marriage which is difficult to challenge". From this
statement, it is natural that there is contradiction among scholars, because they
look at the concept of benefit in the midst of Muslim society. However, on other
occasions it is considered a solution for people who want to get married but do not
have enough money to get married and provide accommodation.

Shaykh Muhammad 'Ali Jum'ah's view

The phenomenon of 'urfi marriage, which was developing in Egyptian society,
required 'Ali Jum'ah to issue a fatwa aimed at providing explanation and
understanding of the relevant law. As a mufti he has the capability in this regard.
'Ali Jum'ah, (jum'ah, 2005, p. 325) In his book al-Kalim at-Tayyib FatawaAsriyyah,
he gives a concise and concise explanation of the ruling on 'urfi marriage. The
book, which summarizes his various fatwas, mentions some of his arguments in
issuing a fatwa on 'urfi marriage, expressed as follows:
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[Many letters have reached me asking about the issue of marriage, especially 'urfi
marriage that is not recorded in the official registry, is it lawful or unlawful? Does it
have legal consequences? Is a guardian required? How is it carried out? What is its
position in terms of the law? What is its position in society? Did we mention all of this
or not? There are various types and forms of 'urfi marriage that have developed in
the community and they want to know the ruling of Allah on this marriage. As a
preliminary point, we explain what is meant by a contract: there is a view on
contracts in Islam, which includes sale and purchase contracts, marriage contracts,
grant contracts and any other contracts, which is that each contract has its own
consequences. If the contract is valid, then it must be followed by the consequences of
the contract, but if it is not valid then there are no consequences for it].

'Ali Jum'ah did not immediately answer the questions posed to him. Rather, he
gave an understanding of contracts first, whether they were sale and purchase
contracts, marriage contracts or other contracts. He also explained that each of the
contracts mentioned in his book has its own consequences. For the marriage
contract, 'Ali Jum'ah explained the consequences as follows:

) 2N e L X ol ide Lo .au\,},,;\&ﬁmw,;w&% e 3 7 sk )y ) e
geal e ade syl sad) i slsl Lyl sadl lia 3asYy o 13 el o8 e o3y i) st ol
A e el e D Lol 4l sa A0 a0 s Leey Ll 2 e il 5 o ) 006 QTN\
L@,:L.CA.LC\}M OM‘\}))CC‘%Q§JQJM&/4J4,%§ «:lc;,\?jg) SEJ“UJ".)J\L}CW\ — s>y :«A&@j«i}

@J‘:\ﬂ\)ﬁ L@,’&-BEZJJ\JC‘;\LJ}w@ﬁjbﬁc)i‘\M)&Qﬁbdi@M ?@‘)iwj\g\.@,uc:.ﬁwdi
Ay o3 ey Jﬂ\y.lquwfeﬁj S),0s) ;J)J\J.;;JL@J@)@;LJ\ Jo )
@ﬁﬁwsuxcﬁoi:wﬁ%j.@d@;\ sie o csi s salia 8 Lells sl 1,
Ly Lol \swg,;m,.)@;a ol Lo o 2 Wlld, .\.\jﬁﬂ&cg ol sl e a2 <Y sad) sy
[The marriage contract has the following consequences: 1. it is permissible for the
husband and wife to have sexual relations; 2. one of them inherits from the other if he
dies in the middle of the marriage contract; 3. there is clarity in the offspring in case
of birth during the marriage contract or in the middle of the marriage contract, i.e. if
the husband divorces his wife while she is pregnant, if she gives birth, then the child is
his second child without any doubt according to Islamic law; 4. the husband is
obliged to provide maintenance for his wife; 5. it is forbidden for the husband to have
more than four wives, because he is responsible for only four of them; 6. It is
forbidden for a husband to join his wife and her sister (a husband cannot marry his
wife and her sister at the same time; if a husband wants to marry his wife's sister, he
must divorce his first wife first, then wait until his 'iddah is over, then marry his wife's

sister or his father's sister or his mother's sister). It is haraam for a wife to serve her
husband's needs, and it is haraam for her to marry another man unless her husband
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has divorced her and the 'iddah has ended, because it is haraam for a wife to have
two husbands together forever].

From the consequences that he has mentioned, the contract also has pillars as
conditions for the validity of the contract. This is explained by 'Ali Jum'ah as
follows:
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[There are pillars and conditions that make this contract valid, we can take these
elements (pillars and conditions) of marriage as implications for a valid contract. All
contracts, whether marriage, divorce, or buying and selling, have three pillars,
namely: 1. Two parties to the contract; there should be a seller and a buyer, and a
wife and a husband. In a marriage contract, the person doing the contract knows
that he wants to get married, and he knows what he is doing, and he is not insane or
a child, and he is not in a state where it is forbidden to get married, such as getting
married for the fifth time after having four wives, because this is forbidden and the
contract is null and void, and what he is doing is adultery, which is rejected and does
not have any consequences, and a Muslim should avoid doing this. 2. Qabul and ijab,
where the woman says: 1 give myself in marriage to you, and the man accepts].

After discussing the contract and its pillars, then 'Ali Jum'ah, (Jum'ah, p. 327)
begins to explain the issue of guardians in marriage contracts. In this regard, he
refers to several well-known and recognized madhhabs, which he explains as
follows:
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[In Egypt for five hundred years and since the Ottomans adopted the madhhab of
the great Imam Abu Hanifah al-Nu'man, Imam Abu Hanifah and his madhhab
regarded the wali as a condition of completion only, not as a pillar of the contract,
based on a hadith that says: "With a guardian and two fair witnesses." Whereas
according to Imam Shafi'i, the guardian is a pillar of the contract, he relied on the
hadith: "Any marriage without a guardian is void." Imam Abu Hanifah relied on the
Qur'anic verse. "So do not you (the guardians) prevent them (the wives) from
remarrying their future husbands, if there is consent between them in a way that is
just.” According to Imam Hanafi, if a woman reaches the age of 21, she can do the
marriage contract herself. Therefore, the pillars of marriage according to the Hanafi
school of thought are: the two people doing the marriage contract, the sigat (Iljab-
Qabul), and two fair witnesses].

He also explained this in a Certificate in 2005, which states about the guardian
as a complementary condition, as follows:
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[... A valid marriage contract is one that fulfills all the conditions and pillars
according to sharee'ah: ljab-Qabul, two witnesses, dowry, and a guardian for the
woman according to the majority of scholars. The Abu Hanifah school of thought -
which is the official school of thought in Egypt on this issue - does not make the
guardian one of the pillars of the marriage contract, on condition that the woman is
intelligent, of the same age as her husband, and that there is a mahr, for example. If
there is a marriage contract between a man and a woman with no shar'i
impediments, and all the pillars and conditions are met, then the contract is valid,
and there are consequences under Islamic law].

‘Ali Jum‘ah, (Jum'ah, Tasdiq Dar al-Ifta al-Misriyah, p. 2005) gives a fatwa on the
validity of marriage without a guardian because it refers to the Abu Hanifah school
of thought which says that the guardian is a complementary condition of a contract
and not an absolute condition, with the argument that "Egypt has used the Abu
Hanifah school of thought since five hundred years ago during the reign of the
Ottoman Empire”. (Jum‘ah, 2005, p. 329)

This is in contrast to the Shafi'i school of thought, which is the majority school of
thought in Egypt. He explains this as follows: While Imam Shafi'i made it a pillar of
marriage, in a hadith it is said that: "Any marriage without a guardian is
void.”(Jum‘ah, 2005). This opinion is supported by the Prophet's hadith, as
follows:(As-Sajastani, n.d., p. 634.)
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[... Any woman who marries without the permission of her guardian is invalid,

invalid, invalid, and if her husband has intercourse with her, then she is entitled to
her dowry. If they disagree, the ruler is the guardian of those who have no guardian].
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In another hadith it is mentioned:(Muhammad bin Yazid Abu Abdullah al-
Qazwaini, n.d,, p. 605.)

[... There is no marriage unless there is a guardian, in the Hadith of Aisha: And the
ruler is the guardian of the one who does not have a guardian].

In another hadith, it is also mentioned in a different wording but has the same
meaning:(Muhammad bin Yazid Abu Abdullah al-Qazwaini, n.d.)

b L Ll Lo I Loy ol Lol 03 e Lot L L Lels Lol 05 B Lol

.«\Q)\lygj olalJ |y ool

[... If a woman marries without a guardian, her marriage is void; if she marries
without a guardian, her marriage is void. If her husband has intercourse with her,
then she is entitled to her dowry. If they disagree, the ruler is the guardian of the one
who has no guardian.].

In 'urfi marriage, in addition to problems related to the contract and
guardianship, there are also problems related to the dowry of the woman to be
married, whether it is included as a pillar in the contract or is a consequence of the
contract. In this case 'Ali Jum'ah, combines the opinions of two major schools of
thought in Egypt, namely the Shafi'i school and the Hanafi school. He explains this
as follows:
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[The Hanafis and Shaafa'is are unanimously agreed that the dowry is a condition
of the contract or an effect of the contract. If there is no restriction on the dowry
before the contract and during the contract, then the contract is valid, and all the
consequences of the contract apply, such as what we have mentioned above: it is
haraam for the husband to marry his wife's sister, to marry her mother forever, and
to marry her sister unless he has divorced her. But if the contract is with a woman
who has a daughter, then it is haraam for her to marry her daughter forever if she
has intercourse with her mother, because the contract with the daughter directly
haraams her mother, and this is a consequence of the contract, and this has been the
case for many years 1931].(Jum‘ah, 2005, p. 328.)

'Ali Jum'ah, revealed the urgency of recording marriage in an institution
appointed by the government, there are several consequences that will occur if a
marriage is not recorded. However, according to 'Ali Jum'ah, marriage registration
is not a necessity on the grounds that marriage and marriage registration are two
different dimensions. He explains this as follows:
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[The government encourages the registration of these marriages, so that judges
will hear claims when there is a dispute between husband and wife, because it is
feared that witnesses may forget, die, or the husband lies, and people today have
developed rapidly, far different from the time of the Prophet. This is a new problem,
and there are other problems for the response to the lawsuit and the marriage
contract. According to 'Ali Jum'ah, the marriage contract and the registration are
two different dimensions, because if there are no impediments to marriage, and the
woman does the same by saying I give myself in marriage to you, then it is accepted
by the man in the presence of two witnesses, then this contract is valid according to
sharee'ah. If the marriage contract has been done in accordance with sharee'ah, then
there is nothing wrong with it except that it should be registered with the
government, and registration is for the purpose of safeguarding the consequences,
not the marriage itself. If a woman gives up all that she has and all the consequences
of the marriage contract by saying to a man, 'l am married to you and I do not ask
anything from you in terms of maintenance, inheritance or anything else', then as
righteous men who fear Allah, they are the ones who do not want to deny their
offspring forever. The marriage contract is a valid contract, even if it is not registered
and there are consequences to the contract. We should know this, so it is not
permissible for a wife who is married in 'urfi to think that she is not married, then she
marries another man, which would be a great calamity, because this marriage is
called 'urfi marriage, which is a valid marriage and has consequences for the
contract, so it is obligatory for the husband and wife to protect Allah swt in such
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cases. And if they want to separate, they both know that they cannot take their
divorce case to court, because there is no record of it.].(Jum‘ah, 2005, pp. 328-329)

The above explanation makes it very clear that a marriage does not always have
to be recorded, on the grounds of the history that occurred at the time of the
Prophet and was followed by the Companions and Taabi'in. 'Ali Jum'ah has a
positive attitude towards anyone who wants to get married and maintain their
marriage. Furthermore, according to him, this kind of marriage is what is known as
nikah "urfi, which occurs with the willingness of both parties to the contract, dowry
and agreement to live together. He explains this as follows: This is a valid marriage
according to sharee'ah, and although it is not recorded, it does not diminish the
rights and obligations of the two parties. This is called nikah 'urfi, and it is a valid
marriage. If they divorce midway through the marriage, they know that they
cannot resolve their problems in the religious courts. (Jum‘ah, 2005, p. 329.)

From the explanation of the fatwa analysis above, it can be concluded that: "urfi
marriage, which is currently rampant in Egyptian society in general, has been
legalized by the Egyptian fatwa institution known as Dar al-Ifta' al-Misriyah,
through the fatwa of its mufti 'Ali Jum'ah.

Sociologically, this 'urfi marriage arose due to the high cost of marriage in Egypt,
of course, this cost problem is very complicated for some people, the emergence of
the fatwa of 'Ali Jum'ah on 'urfi marriage is a little enlightening, and makes
marriage affairs easy and does not get challenges or lawsuits both government
sanctions and social sanctions.

From this gap, polygamy has a place in society, polygamy is getting stronger
because it also gets additional legitimacy, sociological and psychological. A wealthy
old man could easily take on more wives. The tradition of imposing the cost of
marriage on the groom does not benefit either party, because marriage is very
difficult to materialize, and marriage at the age of thirty and above is a result of the
long wait for stability.

The Relevance of 'Urfi Nikah in the Modern Era

After seeing some of the scholars' opinions on nikah 'urfi, a straight thread can
be drawn that it must first be distinguished between marriage and registration,
because these two things are different in law. A marriage will be considered valid
in sharia if the pillars and conditions of marriage are fulfilled, this marriage will
remain valid in Islam even without recording, because recording is not included in
the pillars and conditions of a marriage.

It cannot be said that marriage without registration is invalid, if the pillars and
conditions of marriage have been fulfilled, but this is the opinion of many people
and also the opinion of some contemporary scholars. The debate between scholars
in this regard, of course, is based on arguments aimed at the common good.(Al-
Hadad, 1993, p. 59.)

Although this 'urfi marriage is debated, this urfi marriage has many impacts and
can even be a solution for some people, both in the marriage relationship itself and
in the social community, among the impacts are: First, the impact on the husband,
can be in the form of positive and negative impacts. The positive impacts include;
some husbands want to protect themselves, but are unable to meet the costs of
marriage; the possibility of the wife being a widow and having children; the rules
that apply in society; or the husband's job which requires him to travel frequently
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to several places and stay there for some time, a marriage like this cannot be
officially held, so nikah "urfi is the solution.

As for the negative impact on the husband, it will open up a lot of prejudice if it
is not advertised, it is appropriate for the husband to avoid this, because then
peace will be created for the couple in particular and the surrounding community.
Second, the impact on the wife, 'urfi marriage provides a solution for spinsters,
widows, women who live alone, and women with special circumstances, It will be
difficult for them to get married officially, as is the case for a young woman who
wants to protect herself, but the regulations limit the age of marriage, so this 'urfi
marriage is needed at this time. A wife whose husband dies needs a pension to
continue her life and that of her children, if she wants to remarry and it is done
legally, then the pension will be cut off.(Syarif, n.d., p. 11) 'urfi marriage also has a
negative impact on the wife, among other things, it will be difficult to sue if there is
a dispute between the two partners, because there is no record, and sometimes
witnesses may forget or they are gone, when the husband just leaves her, then the
wife's rights will be neglected. (Imran, 2001, p. 29)

Causing negative stigma such as adultery, the wife will bear more suffering if the
husband denies this marriage. Third, the impact on society, the positive impacts
include: For young people who want to get married and do not have the cost of
marriage and are not bound by government regulations. Provides convenience for
husbands who want to be polygamous, because Islam allows marriage to more
than one wife. The negative impacts include: neglecting the rights of children and
making it difficult to recognize them, not achieving the objectives of the Sharia in
this marriage in some circumstances, such as love, security, tranquility, giving birth
to pious offspring, if the husband's purpose of marriage is only to get pleasure.
'Urfi marriages lead to corruption in society and are a cause of the spread of
venereal diseases, because the husband likes to change his wives. (Imran, 2001, p.
166)

Of the many impacts that exist, for some people this will certainly be beneficial
and the only solution. However, as a human being who carries out the mandate on
this earth and uses his or her mind in a healthy way, he or she should not ignore
the benefits that religion offers. For those who truly love their spouse, and value
his or her existence, then it is good that registration is carried out, and also the
benefits are so many, because of the changing times today, and there may be a lot
of deception, although in fact there is no guarantee that a marriage will be intact
and peaceful forever if the marriage is registered or not, but at least there is clarity
of legal status from the state which will be used as strength if something unwanted
happens, because we will definitely intersect with the government, because it will
be difficult for the couple to explain their status in court.

Among the benefits of registration are: 1). Protecting rights from being wasted,
whether the rights of husband and wife or the rights of children in the form of
nasab, nafkah, inheritance and so on. This official record is authentic evidence that
cannot be challenged to obtain these rights; 2). Resolving disputes between
husband and wife or their guardians when they dispute and disagree, because it is
possible that one of them will deny a right for personal gain and the other party
has no evidence because the witness is gone. So with this record, it cannot be
denied; 3). Notes and writings will last for a long period of time, so that even if the
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signatory has passed away, the record can still be used at any time. Hence, the
scholars made writing one of the ways of determining the law. 4). Marriage records
will protect a marriage from an invalid marriage, because it will be examined in
advance some of the conditions and pillars of marriage and its obstacles; 5).
Closing the door to false confessions in court, where some people with corrupt
hearts may falsely claim to have married a woman in order to bring down their
opponents and defame their honor just because of the ease of a marriage with false
witnesses.

In view of the above benefits of recording marriage contracts, almost all
countries now make laws so that the marriages of their citizens are recorded by
government-appointed officials. This law is a shar'i policy enacted by the
government because it sees the benefits behind it as enormous, namely to
safeguard rights and fear of denial, even though historically it is not clear that
there was a marriage registry at the time of the Prophet (peace and blessings of
Allaah be upon him) and the Companions; the Muslims in those days were content
to perform marriages by means of a recitation and witnesses, without seeing the
need to record them in an official record. The beginning of the recording of the
marriage contract was when the Muslims began to postpone the dowry or part of
the dowry, and the record of the postponement of the dowry was used as evidence
of the marriage. Ibn Taymiyyah, (Taimiyah, Majmu Fatawa, p. 131) said: "The
Companions did not write down the dowry because they did not delay it, rather they
gave it to the woman directly, and if any of them delayed it, they did so in a good way.
When people delayed the dowry, even though it was a long time ago, and sometimes
they forgot about it, they wrote down the delayed dowry, so that the record would be
strong evidence of the dowry and that the woman was his wife." The meaning of
delaying here is that the husband owes the dowry to the woman.

The meaning of delaying here is that the husband owes his wife for an
unspecified period of time to pay the dowry. However, this happened after the time
of the Prophet (peace and blessings of Allaah be upon him) and the Companions,
and most of them paid their dowries in cash, even if it was a large amount.
However, in recent times the dowry among the Arabs has become such a hardship
that husbands find it difficult to pay it unless they owe it to their wives or pay it in
installments. In fact, in the Arab world, both in Egypt and elsewhere, the marriage
contract is still valid but the couple are not allowed to live together if the dowry
has not been paid.

Islam is built on benefit and rejects harm. If this law were to be ignored today,
there would be a great deal of harm and danger, and a great deal of strife, which
would not be in accordance with our beautiful Shari'ah. If the government sees fit
to legislate that marriage contracts should be recorded, then this is a valid law and
it is obligatory for the people to abide by it and not break it. Allah says: [O you who
believe, obey Allah and obey His Messenger, and the rulers among youl].

Al-Mawardi, (AL-Mawardi, 1989, p. 30) said: "Allah obliges us to obey our
leaders". There are many other proofs that oblige us to obey our leaders as long as
the order is not something sinful, and in a popular figh rule it is said that the
government's decree on the people depends on the maslahat (good)

Nevertheless, what needs to be underlined and understood is that nikah 'urfi or
nikah sirri (for some people) is valid provided that all the pillars and conditions of
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marriage are fulfilled, if they are not fulfilled then it is not valid. recording the
marriage contract in official records is not a condition for the validity of a
marriage. This means that a marriage is still valid if all the conditions have been
fulfilled even if it is not recorded in a government institution. The government
should accommodate a marriage instead of burdening it, and facilitate registration
for those who live in remote villages, making it difficult to register their marriages.
Seeing the need for marriage to be legalized by the government.

D. Conclusion

Straightening people's understanding of marriage is seen as very important,
especially regarding marriages that are carried out in 'urf. So that it does not cause
confusion and suspicion for the perpetrators of this 'urfi marriage. In simple terms,
this marriage can be said to be a marriage in which all the pillars and conditions
are fulfilled, it is just that it is not recorded at the marriage registration institution
and this marriage is valid. Nikah 'urfi was already known in Islam before the
existence of official registration as it is today, while registration is not a pillar and
condition in the marriage contract. Sheikh Muhammad 'Ali Jum'ah stated that 'urfi
marriage is a marriage with complete conditions and pillars, this marriage is valid
and has been legalized by the Egyptian fatwa institution known as Dar al-Ifta’ al-
Misriyah, through the fatwa of its mufti 'Ali Jum'ah (Grand Mufti of Egypt). The
background to the birth of this fatwa is due to the widespread practice of 'urfi
marriage that occurs in the community due to the high cost of marriage, so with
the fatwa marriage becomes easy and does not get challenges both government
sanctions and social sanctions.
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