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Abstract: The study aims to apply ‘urf as the tool to view the problems of
contemporary shari‘ah economic law and its implications on the legal
determination of shari'ah economic law cases. This research used qualitative
library methods which is a means of understanding and exploring the meaning of
what happens to various individuals or groups, originating from humanitarian or
social problems. Based on the research results, it can be concluded that business
practices in the current era of free market globalization are a challenge for legal
practitioners who are active in carrying out the constant ijtihad to develop
thoughts on shari'ah economic law, in addition to trying to reconstruct the
principles of economic law, actualize and contextualize in various contemporary
shari'ah economic law issues such as transaction of buying and selling orders
(‘aqd bai' al-salm) through online applications; buying and selling contracts
without pronouncing sigat al -'agd which is done online; and others. Such
practice of contract transactions has become a tradition and a necessity for the
business world in this contemporary era. From here, an academic problem arises:
how are shari‘ah economic law and the legal istinbat process able to answer
various legal cases that continue to occur? Among the alternative solutions, one
of them is to apply 'urf as an ijtihad method in extracting contemporary shari‘ah
economic law.

Keywords:, implications, the economic case of shari‘ah and Application of 'urf

Abstrak: Artikel ini bertujuan penerapan %f pada problematika kasus hukum
ekonomi syari’ah kontemporer, dan implikasi eksistensi w7 itu pada penetapan
hukum terhadap kasus-kasus hukum ekonomi syari’ah. Penelitian ini menggunakan
metode penelitian  kualitatif. Metode kualitatif merupakan metode dengan
pemahaman dan penggalian makna terhadap apa yang terjadi pada berbagai individu
atau kelompok, yang bersumber dari permasalahan kemanusiaan atau sosial,
sedangkan jenis penelitian yang digunakan dalam penelitian ini ialah dengan /Zbrary
research (kepustakaan). Berdasarkan hasil penelitian dapat disimpulkan bahwa praktik
bisnis di era globalisasi pasar bebas saat ini menjadi tantangan tersendiri bagi para
praktisi hukum yang giat melakukan ijtthad secara kontinyu untuk mengembangkan
pemikiran hukum ekonomi syari’ah. Di samping berupaya merekonstruksi prinsip-
prinsip hukum ekonomi, mengaktualisasikan,dan mengkontekstualisasikan pada
berbagai kasus hukum ekonomi syari’ah kontemporer, seperti transaksi akad jual beli
pesanan (‘aqd bai’ al-salm) melalui aplikasi daring, akad jual beli tanpa pengucapan Sigar
al-‘agd yang dilakukan secara on/ine, dan lain-lain. Praktik akad transaksi seperti ini
sudah menjadi tradisi dan kebutuhan dunia bisnis era kontemporer ini. Dari sini
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muncul problem akademik, bagaimana secara hukum ekonomi syari’ah, dan proses
istinbat hukumnya sehingga mampu menjawab berbagai kasus hukum terus terjadi.
Di antara solusi alternatifnya, dengan mengaplikasikan 7 sebagai metode ijtthad
dalam penggalian hukum untuk menetapkan hukum pada kasus-kasus hukum
ekononomi syari’ah kontemporer yang terjadi.

Kata kunci: Implikasi, kasus ekonomi syari’ah dan Penerapan ‘urf

= Introduction

Among classical and contemporary
Islamic legal theorists (wiliyyin), the
debate over the issues and debates of
‘wrf as a proposition and method of
jjtthad is always relevant and interesting.
The presence of 'urf among jumbr al-
uliyyin in the context of istinb al-ahkm
is framed as a contentious legal topic
(adillal) al-abkdnm al-nmkbtalaf fibe). Meanwhile,
for some contemporary #S0/scholars,
‘wrf is seen as a form of ijtihad.
Beginning with the debate over this 'u7f,
law seekers (wujtabidin) are obliged to
use intellectual 7#hdd inventiveness to
interpret the texts of revelation (al-
Qur'an and sunnah/Hadith) such that
numerous difficulties not expressly
stated in it can be answered using the
'wrf. The two soutces atre restricted in
quantity, whereas numerous legal difficulties
continue to develop in large numbers.'
It can be observed that there is a close

relationship between revelation and

sunnah (badi). Others, like as ijma' and
giyas, are secondary arguments whose
existence is questioned. According to
Fazlur Rahman (d. 1988 AD), the true
foundation or material source is the
Qutr'an and Sunnah. In the meantime,
ijma' is a formal basis, and g¢syds is a
useful analogous inference activity.”
However, after the legal theory was
composed, particularly during the ash-
Syafi'i period (150-204 H), the legal
sources and arguments wete chronologically
organized into al-Qur'an, sunnah, zmd',
and giyd.” The selection of sources and
legal reasoning forms a doctrine that is
agreed upon by the majority of scholars
(umbiir al-'ulama’) and must be followed
in istinba law.* Furthermore, istiShab,
istibsan, maSlabah mursalah, qaul Sahabi,
gma’ abli Madinah, ‘nrf, sad al-%ari’ah, and
Syar’u  man qabland are propositions
contested among s/ scholars.” Howevet,
the 'wf is the focus of this paper.
Therefore, the problems to be studied

developing culture (local wisdom). The
methodological aspect, including what
is known as 'urf,' is the answer to these
difficulties in the theoretical realm,
which must be explored first.
According to the notion of legal
interpretation (w4l aligh), the main sources
of Islamic law are the al-Qurt'an and

"Muhammad AbG Bakar al-Syahrastani, ‘a’-
Milal wian-Nibhal (Mesir: Mustafa al-Babi al-
Halabi w4 Auladah, 1967), p. 199.

2Fazlur Rahman, Iskim, diterjemahkan oleh
Senoadji Saleh (Jakarta: PT Bina Aksara, 1987),
p. 106.

Muhammad bin Idris al-Syafi’i (selanjutnya
ditulis al-Syfi’i), a/-Risalih, pengedit Ahmad
Muhammad Syakir (Mesir: Dar al-Fikr, t.t.), h.
39. Al-Syaf?’i, a~-Umm, Juz ke 5 (Mesir: Maktabah
al-Killiyyah, 1961), p. 240.

4Zaky al-Din Sya’ban, Us#/ al-Figh al-Islimi
(Mesir: Dar al-Ta'lif, 1964), p. 27.

SLihat, Muhammad Sa’id Ali ‘Abd Rabbih
(selanjutnya ditulis ‘Abd Rabbih), Buhis fi al-
Adillah al-Mukbtalaf Fibi ‘Ind al-Usdiliyyin (Mesit:
Matba’ah as-Sa’adah, 1400 H/1980 M).
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are, how is the application of "urfto the
difficulties of contemporary shari'ah
economic law cases, and to what extent
is the implication of “wrf on the legal
decision of shati'ah economic law cases?

= Discussion

1. ‘Urfas the Foundation of Legal Ruling
a. The Definition of ‘Urf

Etymologically, %/ means good traditions

(al-ma’rof al-mustabsin), as can be read in
the al-Qur’an:

Joy ol B Sl Wi
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Between them shall be a veil, and on the
heights will be men who wonld know everyone
by bis marks: they will call out to the
Companions of the Garden, "peace on you':
they will not have entered, but they will have
an assurance (theregf). (Q.S. al-A’raf (7):
46)

It is also defined as a recurring
tradition (at-tatibn’),":

° T fZs

658 dopdh
“By the (Winds) Sent Forth one after another
(to man's profit)." (Q.S. al-Mursalat (77):

1)
‘Urf It also implies performing good

deeds (al-ma’rif),” which is based on the
word of Allah in the Qur'an as follows;

soul since doing so is following logic and can be
accepted by human character. 1t may also be
utilized as evidence becanse it is recognized
more swifthy.”

Mustafa Ahmad al-Zarqa’ (w. 1357
H) defines ‘urfas: “Traditions of the majority
of the peaple (society) both words and deeds."®

Zakaria al-Barri defines ‘wf as “Something
that is known by the general public. They
usually practice both words and deeds”.”

Ba'ad al-usvliyyin, like an-Nasafi, Ibn
‘Abidin, al-Rahawi, and Ibn Nujaim al-
Hanafi believe that a/-uf is synonymous
with al-‘adah (al-mutaradifa).’ Al-‘adab
terminologically is “Somzething done repeatedly
(continuonsly) without any rational relationship.""'

Some of the preceding definitions
demonstrate that something done (a/-
amr) is universal in nature, taking the
shape of deeds (al-afil) and words (al-
aqwl). Something that is done continuously
(at-tikrar) cannot be defined as a/-'dah if
it is done occasionally. As a result, the
problem of al-‘adah is very broad and
complex because it encompasses vatious
‘adah carried out by individuals (a/-'dah
alfardiyyah), such as sleeping, eating,
drinking, dressing, grooming, and the
habits of the majority of people (al-
‘adab al-jamd'al aw al-'ammabh aw al-junhor)
that result from good or bad thoughts,

“Hold to forgiveness; command what is right;
but turn away from the ignorant." (Q.S. al-
A’raf (7): 199)

Meanwhile, al-Jarjni describes 'urf as
“something that has been established in the

¢ Wahbah al-Zuhaili, Usd/ a/l-Figh al-Isiomi, Juz

8 Mustafa Ahmad al-Zarqd’, al-Madkhal al-
Figh al-Am, Juz ke 2 (Damaskus: Matba’ah
Tarbain, 1387 H/1968 M), p.840.

9Zakaria al-Barti, MaSadir al-Abkam  al-
Lsiamiyyah (Mesir: Dar al-Ma’arif, 1395 H/1975
M), p. 145.

10 \Wahbah al-Zuhaili, Usd/ al-Figh..., p. 830.

11°Adil bin ‘Abd al-Qadir Qbtah, Asr a/-Urf

ke 2 (Bairut: Dair al-Fikr al-Mu’asir, 1418 H/1998
M), p. 829.

7 Ali bin Muhammad al-Jarjani, Kitab at-Ta’rifat
(Singapura-Jiddah: Al-Haramain, t.t.), h. 149,

wa Tatbigatul al-Mu'aSirab fi Figh al-Mu’amaldt al-
Maliyah (Jiddah: Fahrasah Maktabah al-Mulk,
1428 H/2007 M), Cet. ke 1, h. 32.
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such as holding Jalabibalal events. Meanwhile,
some that are not good and are considered
cultivated culturally are collusion, corruption,
and nepotism.

With the aforementioned descriptions
of al-'dah and “urf; Jumbr al-uliyyin concluded
that a/-'dab is more general than ‘urf
because a/-'dah comprises traditions and
culture that originate in society and are
carried out naturally, both al'dah al-
Sardiyyah and  al-'dab  al-jumbr.  Al-'dab
generality is absolute, but ‘urf specificity
is also known as the limited term a/-'dah
(al-'dah muqayyadab).

Thus, every uifis al-'dah, but not every
'adalh becomes an ‘wrf because al-'dah
can assume both individual (fardiyyah)
and collective (musytarakah) forms."

b. The Division of ‘Urf

At the theoretical-normative level, ‘uf
can be seen from various aspects as follows:
1). Viewed from the point of view of

the object, Mustafa Ahmad az-Zarqa’,

‘wrf 1s divided into ‘urf lafzi and ‘urf

‘amali.” Furthermore, al-‘urf al-lafzi is

a community tradition in using /afaz

or particular terms in expressing

something so that the meaning of
the expression can be understood and
transpired in people's minds despite
the lack of indication and reasonable
relationship.'* For example, if someone
walks into a store and says, "I'd like
to buy a pack of GV cigarettes. The
shop owner and the general public
know that the customer wishes to
purchase a pack of Surya Kretek

?Mustafa Ahmad al-Zarqa’, al-Madkhal.., h.
841. ‘Abd al-Qadir Qutah, Asr al-Urf..., p. 33.

cigarettes." Another example: "Sir,
may I have a kilogram of meat?" By
stating this, the meat supplier and
the general public understand that
someone is purchasing beef.

Furthermore, al-‘urf al-‘amali is a
community tradition related to
ordinary actions or actions related to
civil matters.” For example, someone's
habit of leading an unrelated lifestyle
to others, such as sipping coffee or
tea every morning before breakfast.
Some people drink coffee or tea after
breakfast, and so on. These actions are
referred to as usual actions. Furthermore,
deeds relating to civil concerns (a/-
mu'amalatt al-madaniyyah) are making
transactions of giving each other
without saying consent and gabul (al-
bai" al-nmm'atah), carrying out a martiage
contract according to each tribe's
tradition, and othets.

2). In terms of scope, 'urf by az-Zarqa'
is divided into two types, namely al-
'urf al-'am and al-'urf al-khas. Al-'urf
al-'am is a tradition known by the
public or the general public for all
time, such as using the bathroom
(public toilet) by paying a certain
rate without a time limit. Users rent
these public toilets for a period of
time according to their needs, and
tenants can likely use them for a
short time or a long time.

Al‘urf al-khas is a custom that
locals in a country or members of a
specific community are familiar with.
For instance, customs that transform
(al- al-mutabadilah) from good to bad

13 Al-Zatqd’, al-Madkhal.., p. 844.
bid., p. 845.

151bid., p. 846.
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ofr vice versa in a given country or
local community. For instance,
inappropriate clothing for women is
problematic for murv’ah in Eastern
nations but not for women in Western
nations. Additionally, customs like
getting a dowry in marriage before
the couple engages in sexual activity
and contracts for buying and selling
through orders (as-salm or al-istisna’).
3). Regarding its validity in the view of
syara, Wahbah al-Zuhaili, 7/is categorized
into al-‘urf al-sahih and al-‘urf al-fisid."
AFwf al-sabib is a community tradition
that does not support what is illegal,
or vice versa, such as a society's
tradition in which the male presents
something as a symbol of the official
proposal to the woman (future wife).
If the man cancels the proposal, the
token is not returned to him. If the
woman cancels the proposal, everything
she gives as a token of the official
proposal is returned to the man.
Another example is when a society's
tradition prohibits a girl married to a
man from moving to her husband's
house until at least half of the dowry
is paid. This is an ‘urf that can be
followed. and used as a basis by
court judges if a problem arises in
the marriage one day.

Meanwhile, a/-‘urf al-fasid refers
to a communal tradition that opposes
statutory provisions and syara's legal
reasoning. In practice, it is the
inverse of al-‘urf al-Sahih, forbidding
what is permissible and making what

16 \Wahbah al-Zuhaili, Usd/ al-Figh..., p. 834-

C.

is forbidden by religion lawful. In a
wedding ceremony, the bride and
groom and the party organizing
committee leave the alat. Despite
the fact that the legal position of
holding a party (al-walimah al-"urus) is
just permissibility (@/-ibahabh), and the
highest is the law, especially for some
scholars who regard the responsibility
to carry out al-walimah as sunnab (al-
nadb). Most ul al-figh scholars (Jumbor
al-usvliyyin) agree that al-‘urf al-fasid
cannot be employed as a legal argument
ot hujjab asy-syar’iyyah.

Application Requirement for ‘Urf
Jumhor al-usoliyyin emphasized that

‘urf can be used as one of the legal

arguments, or bujjah asy-syar’iyyab if it

meets the requirements, at least according
to Mustafa Ahmad az-Zarqa.' The four
requirements are as follows:

1.

2).

3).

4),

‘Urfapplies in general. A/-'urfapplies
and operates in the center of people's
lives, not in a sectoral (juz'zyyah) ot
atomistic manner, but its legitimacy
is widely accepted by society.
Urf, which has long been accepted
and socialized, can be used as the
foundation for constructing a law
when a new legal situation develops.
‘Urf is not in conflict with what is
plainly stated in a contract agreement.
‘Urf does not contradict the nas (al-
Qur'an and sunnah) so that the law
contained in the nas cannot be
applied to legal problems."”
According to Zakaria al-Barri, the

fourth requirement mentioned by al-

Zarqa' above is nas, which is gat'iy.

YTAl-Zarq@’, al-Madkbal..., p. 873-874.
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Therefore, it is not justified that "urf
contradicts nas, which is gat'7), like
eating riba. Consuming usury is a
contradiction with nas and includes "uf
fasid."
o vo oz 3 &

Al a5as T 55
“But Allah has permitted trading and

Jorbode interest.” (Q.S. al-Baqarah (2): 275)
Furthermore, if f contradicts the

nas based on Zanny arguments, either legal
ruling of dalalah; therefore, wrf acts as
takh$is in Zanny arguments.

d. ‘Urf as Proposition and Method

of Determining Law
In general, Islamic legal methodology

(usvliyyin) and Islamic legal thought (a/-
fuqaha’) believe that al-‘urf al-‘am or al-
wrf al-khas that can change (wutagayyirat)
caused by certain situations or conditions
(al-azminab wa al-amkinah) can be one of
the legal grounds in the framework of
istinbat al-abkam. They differed, however,
in terms of the intensity with which
they used it as a proposition.

Among the Hanafiyyah mujtabid ulama,
urf can be used as legal basis in j#had.
However, the %f they concern is
istibsan bi al-‘urf (istibsan based on urf).
In its application, istibsan bi al-‘urf is
concerned with the issues that do not

things easier and removing obstacles."
Mujtahid Malikiyyah nlama made the "urf
living among the people of Medina a
legal argument. They prefer to keep ‘urf
in usage if it contradicts gzyas.”

Syafiiypah nlama makes ‘urfas a bujjab
in determining the law if they do not
find the limit provisions in the syara'
and the use of language. Therefore, they
construct a rule: “Everything that comes
Jfrom syara' is absolutely (used), there is no
provision in religion and not also in langnage,
then it is returned to 'urf."™

Mujtabid Hanabilah nlama also make
‘urf a legal basis in istinbat al-abkam if
there is no #zas that explains a certain
problem.”

The majority of #lama, especially
among al-a’immah al-arba’ah, employ ‘urf
as a legal basis. Their argument is based
on, first, explained in the word of Allah in

the Qut'an as follows:

£ bl sl A sl

“Hold to forgiveness; command what is

right; but turn away from the ignorant” (Q.S.
al-A’raf (7): 199)

This verse implies that Muslims are

instructed to perform ma'ruf deeds, or

in this context, is a good tradition that

have nas basis. Husain Hamid Hasan
stressed that the use of istihsan bi al-‘nrf
genuinely returns to the issue of public
interest because the foundation is the
preservation of community traditions.
Maintaining these traditions entails making

18 Zakaria al-Barti, MaSadir al-abkanm..., p. 148

PHusain Hamid Hasan, Nazariyyah al-
Maslahab fi Figh al-Islami (Bairat: Dar an-Nahdah
al-‘Arabiyyah, t.t.), p. 521,588.

2Muhammad Abv Zahrah, Malik Haydtuh wa
Asrub Ardub wa Fighubh (Mesir: Dor al-Fikr al-
‘Arabi, 1963-1964 M), p. 420.

2Jalal al-Din ‘Abd al-Rahman bin Abi Bakar
al-Suyvti, al~Asybih wa al-Nazoir fi al-Furd’
(Suabaya-Indonesia: Maktabah Muhammad bin
Ahmad Nubhan wa Auldduh, t.t.), p. 69.

ZIbn  Qayyim  al-Jauziyyah, A%am  al-
Muwaqqi’in ‘an Rabb al-Alamin (Bairut: Dar al-
Kutub al-“Timiyyah, 1425 H/2004 M), p.522.
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is consistently carried out by the
community and does not violate #as$, as
well as the general principles of Islamic
teachings.

Second, the hadith of Rasulullah,
which was narrated by Imam Ahmad
from ‘Abd Allah bin Mas’vd:

“What is considered good by Muslims,
then it is also good in the presence of Allah."”

According to the verses and hadiths
given above, excellent traditions are carried
out consistently by Muslim communities,
and if they follow the guidance of
Islamic teachings, then these traditions
are something that Allah approves of.

After the ‘urfwas accepted as one of
the dalil in istinbat al-abkam, particularly
by Hanafiyyah and Malikiyyah scholars,
they formulated the principles of
fighiyyah related to ‘urf, among others:
"The tradition can be a legal consideration."
(2) "Human deeds that have been carried out
continually must contain good deeds." (3)
Something that applies in urf is like something
that has been required." (4) “Determining
something based on s is equal to
determining something based on nas.”
It means, "I# cannot be denied that changes
in time induce changes in the law."**

2. The Implications of ‘Urf in Determining
Several Contemporary Sharia Economic
Law Cases

“Urf as

determining sharia economic laws (a/-

an zitihad method in

mn @Qmalah al-m0liyah) turns out to have
significant implications because many
law enforcement practices are based on

2 Ahmad Ibn Hanbal, Musnad al-Inmam
Abmad, JId. ke 1, (Bairut: Daor al-Kutub al-
Tlmiyyah, 1413 H/1993 M), p. 379.

24 Keempat kaidah tersebut dapat dilihat
dalam al-Burnu, a/-Wajiz, p.152, 1168, and 182.

local wisdom values, in which substantially

the main law (a/-as) of legal determination

of the problems is not permissible.

However, present sharia economic law

scholars tend to tolerate it based on

considerations of local wisdom regularly
applied by society. This argument is
demonstrated in the examples below.

a. In the context of property ownership
(al-tamlikal), for example, mutual
acceptance agreements (‘aqd al-
mn’Gwadat ot al-mubddalah), such as
sale and purchase agreements (‘agd
al-bai), leasing, or wages (‘aqd al-jairab).

b. In the context of an agreement that
is not carried out reciprocally or as a
substitute handover from both parties
(‘aqd al-tabarru’07), such as interest-
free lending (‘agd al-qard, ot ‘aqd al-
0rah), transferring property ownership
to Allah (‘agd al-waqf), giving property
ownership to others voluntarily (‘agd
al-hibbah), giving ownership of the
property to a beneficiary of a testator
who has passed away (‘agd al-waSiyyab),
and giving property ownership to
someone by delegating it to another
person (‘aqd al-wakdlab).

C. In the context of trade or other business
cooperation carried out by two or
more people (7zuGmaldt al-musyarakal),
such as in the cooperation agreement to
build a joint business (‘aqd al-syirkah),
profit cooperation between capital
owners (Sahib al-mal) and the manager
of capital (mudairib) jointly benefit, and
the manager is entitled to work (‘agd
al-nmmdrabah), agticultural cooperation
and sharing of produce from

sharecroppers with landowners (‘agd
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al-muz0ra’ah), and cooperation
agreements in the sharing of
plantation fruit, or the sale of fruit
(‘aqd al-musaqosl).

d. In addition to the different agreements
listed above (a,b,c), there is also an
agreement to strengthen confidence
due to indebtedness known as ‘agd
al-tausigah. In this context, for example,
pawning (a/rabn), debt transfer (biarOilab),
and dependents or guarantees (a/-
kafdlah ot al-daman).”

To demonstrate how the use of urf
has ramifications for the provisions of
Shari'ah economic law in this modern
day, the author presents instances in
contracts classified as almu’Gwadot/ al-
mnbdalah ate bai’ al-salm, bai’ al-nin'Gtabh,
bai’ al-juzaf.

First, Bai’ al-~salm. Bai’ al-salm refers
to purchasing and selling products
whose nature is specified in the
agreement with advance payment.”® So
the agreement is made, and money is
paid in advance, but the items are not
delivered and might be received by the
customer after they are dispatched and
arrive at the designated address. At the
theoretical-normative level, bai’ al-salm
is also known as bai’ al-ma’ddom, which is
buying and selling when the things
being traded are not in place, but there
is an agreement to pay in advance.
According to the majority of academics

transactions are illegal because they
create legal doubt (al-garar). Meanwhile,
determining laws with components of
uncertainty (a/-garar) should be avoided
to the greatest extent practicable. Essentially,
the hadith reported by Ahmad from
Ibn Mas'd state that Rasulullah stated,
"Do not buy fish in a pool of water
since it is garar.””’

According to one methodological
interpretation, contemporary #s0/ scholars
study and respond to bai’ al-ma'dom,
which has garar aspects. If it is fully
prohibited, it will contradict other
benefits, specifically maskabah al-hajiyyab.
Because bai’ al-salm (bai’ al-ma’dom) has
become a necessity and tradition (a/-
‘urf/ al-‘Gdab) practiced continuously by
society. Suppose the maSlahab al-hojiyyah
is abolished because bas’
prohibited, which has established a
tradition and is required. In that case, it

al-salm 1s

will bring enormous difficulties for
humanity in the period of global and
modern trade.

According to maqasid al-syari’ah, the
prohibition of ba:’ al-salm is intended to
realize maSlahab al-tabsiniyyah, meaning
to preclude the chance of al-garar
happening while also eradicating »zaskabah
al-hogiyyah. In istinbat law, maSlabah al-
tahsiniyyah does not need to be maintained

because it will harm waslabah al-hajiyyah.”®

(jumhor al-‘ulanid.), according to the initial
law (al-asl), such buying and selling

»Lihat, ‘Abd al-Qadir QUtah, 4sr
al-Urf ..., p. 5-7.

26 Sayyid Sabiq, Figh al-Sunnab, Jld.ke 3, Cet.
Ke 4 (Bairut: Dar al-Fikr, 1403 H/1983 M), p.
171.

Y’Al-Hafiz Ibn Hajar al-‘Asqaloni, Bufog al-
Marom (Ahmad bin Sa’id bin  Nubhonwa
Auladuh, t.t.), p. 168.

28] ihat, Abb Hamid al-Gazali, al-Mustasfa
min ‘Tm al-Usbl (Mesir: Syirkah al-Tiba’ah al-
Fanniyyah al-Muttahidah, 1391 H/1871 M), h.
251. Muhammad Sa’id ‘Abd Rabbih, Buhvs ...,
p. 86-88.
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Normatively, concerning bai’ al-
salm/ bai’ al-ma’dom, Rasulullah Saw.
once forbidden in his statement, which
was reported by five narrators of hadith
from Hakim bin Jazam, that a man
asked
purchasing and selling commodities

contacted me and about
that were not in my hands, which I sold
to him, and then I bought them at the
market. So Rasulullah SAW advised,
"Do not sell what you do not have in
your hands."” In another story from
Ibn ‘Abbas, he said that when he arrived
in Medina and found its citizens
performing bai’ al-salm in the form of
fruits every one to two years, he replied,
"Whoever wants to petform bai’ al-salm
is welcome as long as the measurements,
scales, and time are clear."*’ His statement
in the first hadith prohibiting bai’ al-
ma'dom is general in nature (al-kully);
however, in the second hadith, the
prohibition of ba:i’ al-salm is a specific
prohibition (a//uzy) and as an exception.
Based on the #s#zhsan approach, Ibn
al-‘Arabi claims that #s#zhson, according
to Malikiyyah and Hanafiyyah scholars,
is a charity with one strong reason that
applies in general, but if not, then the
general proposition can be abandoned
by becoming zakhsis by applying other
propositions. Malikiyyah shifted from
kully to juz’y, with the term of istzhsan bi
al-maslabah. On the other hand, Hanafiyyah
sticks to g#ds khafy by abandoning
qiyais jaly, with the term of zstibsain bi al-

urf>" 1t is difficult to entirely abolish a/-
garar in the context of mu'amalah in its
technical application of #stmbat al-abko,
keeping in mind that the current global
era and the free market are challenges
to the understanding of shari'ah economic
law that must be met. What needs to be
built in this scenario is refining and
separating items that give rise to
paradoxes. The hierarchical application
of maqasid al-syari'ah priotitizes al-hayiyyah
that supportts dardriyyah by rejecting al-
tabsinzyyah in its entirety. A/l -garar, in this
context, is categorized as al-tabsiniyyab.
Therefore, the legality of ba:’ al-salm or
bat’ al-ma'dom is founded on legal standards
(al-qanou'd al-fighiyyah) and al-uf consideration.

Second, bai’ al-mmn 0tab. Bai’ al-muGtah,
etymologically, taking or handing over
(al-akhZ wa ali'td’) something. Bai’ al-
mu'Gtah is etymologically defined as
taking or giving over something from
the seller (al-ba7) to the buyer (ak
musytari) when the buyer gives up the
price (money) to the seller without 7
and qabv/l. For example, if the seller
says, "I will sell you this book for ten
riyals," the buyer gives the seller the
money without uttering gabv/, and the
buyer takes the book.”

Based on this terminology, it is
important to note that the practice of
bai’

verbally (utterance) with the statement

al-mu’dtah is carried out not

"accept the selling and accept the

2Al-Syaukani, Nail al-Autar, Juz ke 5
(Bairut: Dar al-Jail, 1973), p. 175.
30 Ibid, p. 255.

S Abv Ishoq al-Syatibi, Kifaib al-I'tisom, Juz ke

2 (Bairut: Dair al-Fikr, 1424 H/2003 M), h. 97.

32Muhammad U$main Subair, A-Madkhal fi

Figh al-Mu'dmalat al-Maliyyah (Yordania: Dar al-
Nafais, 1422 H/2004 M), h. 218.
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buying," but by deed (alnmu’atah). The
seller hands over the items to the
buyer. The buyer obtains the products
by turning over a specified quantity of
money for which the price or bandrol
is already known. The academic debate
among Islamic economic law specialists
is whether it is permitted to buy and
sell using activities such as the example
above.

Shari'ah economic law scholars have
conflicting viewpoints regarding the
legitimacy of ba:’ al-mu'Gtah. There are
two schools of thought: The first group
of Hanafi, Molliki and Hanabilah viewpoints
contends that the bas’ almu0tah contract
is legal regardless of whether the things
being traded are present or absent
because it has become a community
tradition in terms of trading. This is the
person who is in the contract, the seller
and the buyer, and there is a clear
the
implementation of the contract that

indication (daldilah  zobirah) in
reveals the realization of mutual consent
between the seller and the buyer.”
Even among Hanafi academics, the
price of the ba:i’ al-ta’ati contract must
be fully recognized to avoid ambiguity,
which has a negative consequence and
promotes disagreement.”

According to the second group of
Syaufi’i scholars, bai’ al-ta’ati contract is
illegal since there is no solid indication
that the contract between the seller and
the buyer is by deed, and based on the
principle law (al-as) that the sale and
purchase agreement (‘agd al-bai’) and Sigat

@0 wa al-gabvl) must be said clearly, with
"accept for sale and accept for purchase."”

Criticizing the views of the two groups
of opinion about the validity of the bai’
al-mu'Gtah contract mentioned above,
the author believes that the majority of
scholars (jumbor fugahd.’) argue that the
bai’ al-mu’atah contract is legal and
permissible because it has become a
tradition of society in general in Indonesia
in transacting with deeds (#aty). Besides,
bai’ al-muotah contract adheres to the
legal requirement of "preventing obstacles
and difficulties (raf’ al-haraj wa al-masyagah)."
Buying and selling transactions have
become necessary in the current era of
free market globalization, which
entrepreneurs technically carry out,
traders and other business communities
with clear labels on the goods being
traded, and potential consumers already
understand how to make transactions
or not on the desired item. Sayid Sabiq
appears to have underlined in this
context that "clear words are not
required in the realization of jab and
gabbl, because what is considered in the
contract is the purpose (will) and its
meaning, not the conversation and the
statement." *°

Meanwhile, the author believes that
the opinions of the second group of
Syafi’i scholars are not practical or
contextual enough, given that the
business world of commerce in the
global age and the contemporary free
market have altered dramatically in

response to the changes and advancements

3 1bid.
34 1bid.
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35 Ibid.
3Sayid Sabiq, Figh al-Sunnab ..., h. 127.
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of the times. Entrepreneurs in the
business sector have produced item
labels that consumers can understand
so that buying and selling transactions
are usually carried out with deeds. This
practice has ramifications for legal
reforms and development in Indonesia,
particularly sharia economic law. Al-
Burnv contends in his book that "changes
in law arise as a result of changes in
place, time, and circumstances.".”” Ibn
Qayyim al-Jauziyyah added, "changes
and variances in fatwas (‘Zllah al-hukm)
might emerge due to differences in time,
place (environment), circumstances, objectives,
and customs."”

Third, bai’ al5uz0f. Bai’ al-juzaf refers
to a sale and purchase transaction whose
exact size is uncertain.”” This purchasing
and selling transaction model was historically
recognized and practiced (a/-‘urf bi al-
fi’ly) among companions during the
Prophet Muhammad's time. They carry
out a bai’ al-juz0f contract between the
seller and the buyer in trading centers
where the goods are visible, but the
amount is unknown, and the community
as a whole has done this without
questioning the practices, even though
it is predictably suspected of containing
speculative (a/-garar) and fallacies.

Methodologically #$0/ al-figh scholars
have built a theory of understanding of
the texts of al-Qur’0n and hadith with
the algantud al-lugamiyah approach, including

3Muhammad Sidiq bin Ahmad al-Burnv, a/
Wajiz fi Idah Qanwd’id al-Fighyal-Kulliyyah (Bairut:
Mu’assasah al-Risalah, 1404 H/1983 M), h.
182.

that the texts of al-Qur’0on and hadith
show @z, and &bas. Among #s0/ Hanafi
scholars, dalalah ‘@m can be applied in
its generality. However, according to
usv/ Syoft’'i scholars, daladilah ‘Gm cannot
be applied in its generality but must be
through fakbsis first."’ According to the
authot's understanding, some hadith
writings on bai’ al-juz0f contain general
prohibitions and exceptions. So it's
similar to a prohibition on bai’ al-salm
ot bai’ al-ma’dom. The text of the hadith
was reported by Imam Bukhri and
Muslim from Ibn Umar, who said:
"The companions used to buy food
when they were in a vehicle on a juzaf
trip until Rasulullah SAW prohibited
them from practicing bai’ al-juzaf so
that the contract has migrated from its
original site."*!

The hadith appears to indicate a
broad restriction. As a result, it can be
comprehended and specified through
takhsis. Takhsis These general premises
can be accomplished via the gsas, istibsan,
istisloh, and ‘urf] al-Gdah. A legal process
like this can conclude that the bai’ al-
Juz0f contract is permissible as long as
the pillars, terms, and items being traded
(al-ma’'qod ‘alaih) are met. Bai’ al-juz0f
has become a trend and a tradition in
the modern business world, particularly
in this period of globalization and free
markets.

Nonetheless, in the discussion and
study of bai’ al-juzaf among traditional
scholars, there are conflicting perspectives

# Ibn Qayyim al-Jauziyyah, A’Mim al-
Muwaqqi'in ..., h. 483.
% Sayyid Sabiq, Figh al-Sunnah ..., h. 137.
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#Zaky al-Din Sya’bon, Usd/ al-

Figh ..., p. 229-231.

MSayyid Sobiq, Fgh al-Sunnah ...,p. 138.
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on whether or not bai’ aljuzaf Al- = References

a’immah al-arba’ah (Abv Hanifah, Malik,
Syafi’i, and Ahmad) generally do not
accept it, but ‘Ata’ bin Abi Rabbah and
Ibn Abi Malikah do. In this situation,
the author agrees with and supports the
last-mentioned scholars' viewpoint,

arguing that the problem of bai’ al-juzaf

is not overtly restrictive but rather
focuses on traditions performed by
mankind, or society in general, in the
contemporary business world. Al-Suyvti
verifies and binds with a legal norm
that "all that comes from syara' is absolute
(used as a reference), but there are no
stipulations in religion and no semantic
(linguistic) research. Therefore, everything

is restored to "urf”.*

* Closing
Based on the preceding description

and discussion, the following conclusions

can be drawn:

1. The position of 'urf, both as a legal
argument and as a means of ijtihad
in imposing law, is crucial and has
consequences for constructing present
Shat'ah economic law.

2. The bai’ al-salm (bai’ al-ma’ddom), bai’
al-mmatah, and bai’ aljuz0f are permissible
and considered valid transaction contracts
in the context of Shari'ah economic
law as long as the pillars and
requirements are met because it has
become a public tradition and is
practiced in the business world in
the contemporary free market global
era.

2 AL-Suydti, al-Asybih ..., p. 93.
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